| BLA 97-455, 98-61

GREQLE TR

Deci ded Gct ober 20, 1998

Appeal s fromdecision of the H Centro Resource Area Gfice, Bureau
of Land Managenent, canceling trammoad rights-of-way (R 07432 and R 07483)
for failure to provide proof of construction and fromdecision of the
Galifornia Sate Drector requiring nodification of an approved pl an of
operations (CACA 31933).

| BLA 97-455 stay di ssol ved, reversed and renanded; |BLA 98-61

af fi rned.

1.

Federal Land Policy and Managenent Act of 1976: R ghts-
of - Vy-- R ght s-of -Wy: General | y-- R ght s-of - Vdy: Act of
January 21, 1895--R ghts-of-Vdy: Cancel |l ation

The regul ations require notice and an opportunity to
cure an alleged violation of the terns and conditions
of aright-of-way grant before the grant can be can-
celed. Athough an earlier BLMdeci sion provided
adequat e notice of the proposed cancel | ation of a
right-of-way and an opportunity to cure the violation,
BLM s subsequent actions in reappraising the right-of -
way and collecting rental vitiated whatever notice of
cancel lation the earlier decision nay have i nparted.

Federal Land Policy and Managenent Act of 1976: R ghts-
of - Vy- - R ght s-of -Wy: General | y-- R ght s-of - Vdy: Act of
January 21, 1895--R ghts-of-Vdy: Cancel |l ation

Anmning claimant is not entitled to a hearing before
aright-of-way, issued pursuant to the Act of Jan. 21,
1895, can be cancel ed unl ess the right-of-way grant is
under its terns an easenent. Uhder the regulations in
ef fect when appel lant's rights-of-way were granted in
1966, the grants did not constitute easenents, but were
nerel y nonexcl usi ve | i censes.
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Federal Land Policy and Managenent Act of 1976: R ghts-
of - Vy-- R ght s-of -Wy: General | y-- R ght s-of - Véy: Act of
January 21, 1895--R ghts-of-Vdy: Cancel |l ation

Wien BLMdi d not cancel rights-of-way, they renai ned
ineffect, and in the absence of a show ng that rental
paynents were not required or in excess of the anount
requi red by applicable law BLMhas no authority to
refund themunder 43 US C § 1734 (1994), and the
determnation that appellant is entitled to a refund
of those rental paynents wll be reversed.

Federal Land Policy and Managenent Act of 1976: R ghts-
of - Vy- - R ght s-of -Wy: General | y-- R ght s-of - Vdy: Act of
January 21, 1895--R ghts-of-Vdy: Cancel |l ation

Wien the termof a right-of-way grant is "indefinite,"
the "indefinite" termis nerely the opposite of a
"fixed" term It does not confer upon a right-of -way
grantee the right to hold an interest in public land in
perpetuity wthout ever undertaking or achieving the
pur pose for which the right-of-way was granted. That
is, the right-of -way nust be perfected by realizing
the purpose for which it was granted, absent which the
grant is properly subject to suspension, termnation,
or bot h.

Federal Land Policy and Managenent Act of 1976: R ghts-
of - Vy-- R ght s-of -Wy: General | y-- R ght s-of - Vdy: Act of
January 21, 1895--R ghts-of-Vdy: Cancel |l ation

No principle or authority holds that BLM in

provi ding a reasonabl e opportunity to cure a failure to
file proof of construction as required by the terns

and conditions of a right-of-way grant, is required to
take an action that woul d be tantanount to granting a
further extension of years in which construction can
be conpl et ed.

Federal Land Policy and Managenent Act of 1976: R ghts-
of - Vdy- - R ght s- of - Vly: Abandonnent - - R ght s- of - Vdy:
General | y--R ght s-of -Wy: Act of January 21, 1895--

R ght s-of -Vdy: Cancel | ation

Wiet her a right-of -way has been abandoned is a
guestion of whether the mning clainant has failed to
use the right-of -way for the purpose for which it

was granted, and if so, whether that failure has
continued for a period of 5 years and was due to

ci rcunst ances beyond the claimant's control. To
resol ve
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t hese i ssues requires evidence of the nature and extent
of the claimant's actual use neasured in light of the
avernents nade in the right-of-way application which
fornmed the basis for the terns and conditions of the
grant, not evidence of a general intent and wl|ingness
to eventual |y conduct a mining operation when econom c
conditions are favorable, or evidence of a nore
specific intent to retain the right-of-way until that
day.

Federal Land Policy and Managenent Act of 1976: F an of
(perations--Federal Land Policy and Managenent Act of
1976: Surface Managenent - - Federal Land Policy and
Managenent Act of 1976 WI derness--Mning dains: HAan
of (perations

BLMhas the authority to require a nodification of

an approved plan of operations that fully conplies
wth the provisions of 43 CF. R § 8560.4-6. The

aut hori zed of ficer is expected to exercise his or her
judgnent and discretion in determning the adequacy of
an approved plan and the anount of a reclamation bond
or other guarantee, and in formul ati ng protective
stipulations. BLMis also required to conduct a
mneral examnation before it can approve a pl an of
operations or allow operations to continue on
unpatented clains in a wlderness area pursuant to an
approved pl an of operations.

Federal Land Policy and Managenent Act of 1976: H an of
(perations--Federal Land Policy and Managenent Act of
1976: Surface Managenent - - Federal Land Policy and
Managenent Act of 1976 WI derness--Mning dains: A an
of (perations

In the absence of specific information or references
relating to revegetation, drai nage and hydrol ogy,
surface and ground wat er nanagenent, renoval of surface
i nprovenents, safety neasures, and cl osure of surface
openi ngs, for exanpl e, the record supports a findi ng
that a plan of operations i nadequatel y describes the
neasures to be taken to prevent unnecessary or undue
degradation of the public lands and the neasures to be
taken to recl ai mdi sturbed areas.

Federal Land Policy and Managenent Act of 1976: H an of
(perati ons--Federal Land Policy and Managenent Act of
1976: Surface Managenent - - Federal Land Policy and
Managenent Act of 1976 WI derness--Mning dains: A an
of (perations

The regul ation governing nodification of plans of
operation, 43 CF.R 8§ 3809.1-7, contenpl ates active

146 | BLA 109

98-61

WAW Ver si on



| BLA 97-455, 98-61

mni ng operations. Were actual mining operations

have never been commenced pursuant to a pl an of
operations approved by BLMin 1981 and the pl an has
never been updated, the regulation will be interpreted
as only generally identifying the kinds of questions
that shoul d be answerabl e by an adequat e pl an rat her
than nandating explicit factual findings as a condition
precedent to requiring a plan nodification. Unhder

43 CF.R §3809.1-7(c)(2)(ii), it is sufficient in
these circunstances that the State Drector is
persuaded that the disturbance froma mning clai nant's
operations may becone of such significance that a
nodi fication is necessary, and it is irrel evant whet her
the potential disturbance results fromactivities
conduct ed pursuant to an approved pl an of operations or
froman unforeseen circunst ance.

10. Federal Land Policy and Managenent Act of 1976: H an of
(perati ons--Federal Land Policy and Managenent Act of
1976: Surface Managenent - - Federal Land Policy and
Managenent Act of 1976 WI derness--Mning dains: HAan
of (perations

A nmining plan of operations |acks the basic el enents
necessary to forman enforceabl e contract. Approval

of a plan of operations does not create a vested right
to conduct mning and recl anati on operations pursuant
thereto wthout regard to applicable statutory and
regul atory requirenents. The act of duly approving a
pl an of operations does not constitute a surrender of
BLMs duty to manage the public lands and resources in
accordance wth the requirenents of law as they are
est abl i shed by Gongress fromtine to tine.

APPEARANES M WIliamTilden, Esq., and Penel ope Al exander-Kel |l ey, Esg.,
San Bernardino, Galifornia, for Appellant; Terry A Reed, Area Manager,

H Gentro Resource Area Gfice, for the Bureau of Land Managenent (in

| BLA 97-455); R chard Gabowski, Deputy Sate Drector, Galifornia Sate
Gfice, for the Bureau of Land Managenent (in |BLA 98-61).

(PN ON BY ADM N STRATI VE JUDGE PR CE

Qeole Gorporation (Qeole) has appeal ed fromthe My 16, 1997,
Decision of the H Centro (Galifornia) Resource Area Gfice, Bureau of Land
Managenent (BLM, canceling tranmoad rights-of-way (ROVs) R 07432 and
R 07483 for failure to provide proof of construction of such tranmoads by
1986. In addition, that Decision concluded that the RONs were presuned
abandoned by reason of Geole's failure to use the RONs for a conti nuous
5-year period. Qeole's appeal of the May 16, 1997, Decision was docket ed
as |BLA 97-455. Wth its Notice of Appeal, Qeole filed a Request for
Say, which was granted on January 14, 1998.
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In a separate action, by letter dated April 15, 1997, BLMdirected
Qeole to submt a nodification of its plan of operations (PAQ for the
mning clains related to the RONs that had been approved in 1981. The
nodi fi cati on was requested to prevent unnecessary or undue degradation of
public lands wthin the Goyote Muntai ns WI derness Area on whi ch Geol e
has a nunber of placer mning clains. Wen Qeole did not submt the
requested nodification, BLMissued a Septenber 24, 1997, Decision that
required Qeole to submt the plan nodification and i nforned G eol e that
until it did so, Geole could not exceed the current |evel of activity
aut hori zed by the existing POQ that being cla mnai ntenance and
assessnent work, and nai ntenance of existing roads outside the Qoyote
Mbunt ai ns W1 derness Area, provided there were no new di sturbances. Qeol e
tinely appeal ed that Decision, which the Board docketed as | BLA 98- 61.

Thereafter, Geole resuned its activities in connection wth the
devel opnent of a Portland cenent plant, and on April 17, 1998, BLMi ssued
an order to immedi atel y cease activities (cessation order) on the RONSs.
Qeole submtted a request to resune activities on May 4, 1998. Wien BLM
did not respond to that request, the request was deened deni ed 5 days
after receipt, as provided by 43 CF. R 8§ 2803.3(e). Qeol e appeal ed the
denial of the request to resune activities, which the Board docketed as
| BLA 98-356, and petitioned for a stay of the cessation order. In
addition, Geole filed a request for clarification of our January 14, 1998,
Qder granting an interi mstay.

h August 5, 1998, we issued an Anended Qder Ganting InterimSay
in IBLA 97-455, in which we stated that G eol e was not to resune or
initiate construction activity on the RONs, and that the status quo was to
be mai ntai ned during the pendency of these appeals. Ve therefore denied
the Request for Qarification as noot. After issuing the Arended O der, by
separate Qder dated August 6, 1998, we decl ared the cessation order
superfluous and vacated it, thus nooting the appeal in IBLA 98-356, which
we dismssed. V¢ hereby consolidate | BLA 97-455 and | BLA 98-61 for
decision and turn to those appeal s, and the facts as they exi sted when BLM
issued its May 16, 1997, Deci sion.

The RONs were issued in 1966 to Greol €' s predecessor-in-interest,
Pine Tree Portland Cenent Gonpany (Pine Tree), pursuant to the Act of
January 21, 1895, ch. 37, 8§ 1, 28 Sat. 635 (fornerly codified at 43 US C
§ 956 (1976)), repeal ed by the Federal Land Policy and Managenent Act of
1976 (FLPMN, Pub. L. No. 94-579, Title MI, 8§ 706(a), Cct. 21, 1976,
90 Sat. 2793. The RONs expressly were nade subject to the regul ati ons
that appeared at 43 CF. R 88 2234.1 and 2234.2-3 (1966), and were granted
for an indefinite period. P ne Tree owed a nunber of patented and
unpatented mning clains near the RONs that it intended to mne for
cal ciumcarbonate to use in the production of cenent.

e RONVwas to be used for the purpose of constructing "a tranmoad,
including a tranmay and notor truck road, to be used in connection wth
mning." (Pne Tree's Application for ROVR (07432 at 2.) In the
application, PFine Tree further averred as follows: "Al in connection wth
its
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mning activities, Applicant intends to transport by belt conveyor (and

also by truck), linestone and other mineral materials as well as equi pnent,
supplies, and other materials, and to nove trucks, tractors, flatbeds,
cars and other equi pnent over the right of way." 1d. The application for

R 07483 al so was for a trammoad and contained virtual ly the sane avernents,
except that the stated purpose was for a railroad to be used i n connection
wth mning. (Pine Tree Application for ROVR (483 at 2.) By

instrunent dated June 22, 1966, Pine Tree assigned its interest in the
RONs to Oeol e.

Qh April 9, 1971, BLMi ssued a deci sion hol ding R 07432 for
cancel lation if proof of construction was not submtted wthin 30 days.
The record shows that Greol e recei ved extensions of tine for filing the
proof of construction through 1972, 1977, 1981, and finally, to Gctober 11,
1986. In response to a 1983 request for an extension until 1991, in a
letter dated Septenber 13, 1983, BLMinforned Qeol e that no further
extensions would be granted. n February 18, 1988, however, BLM conf or ned
one of the RONs (R (r432) to FLPMA and requested Qeol e to submt a
phased-in adjusted rental for 1988 based on new regul ati ons that becane
effective in August 1987. In April 1992, BLMissued a deci sion for R (r483
requesting Geole to submt readjusted rental for the Gctober 1991 -
Decenber 1995 period based on the sane regul ations. The case file does not
show that R 07483 al so was conforned. 1/ Sating that the RONs shoul d
have been cancel ed in 1987, after the last extension expired i n Gt ober
1986, BLMal so determined in its My 1997 decision that Geole was entitled
toarefund of rentals paid from1987 forward.

In support of its appeal, Greole contends that it was entitled to
notice before the RONs coul d be cancel ed. Appellant cites our decision in
Wstern Aggregates of Mneral & Rock, Inc., 34 IBLA 164 (1978), nodifi ed,
Janes W Smth (Oh Reconsideration), 55 IBLA 390 (1981), and other cases in
support of its argunent that before BLMcan cancel a RONissued under the
Act of January 21, 1895, for violation of a termor condition of the grant,
BLM nust provide notice and an opportunity to cure the violation. See John
and Kat herine Gaton, 126 |BLA 335 (1993).

In addition to its procedural argunent, Qeol e asserts that the
ROWNs are indispensabl e parts of its overall devel opnent and operation of
allmllionton per year Portland cenent plant that wll cost nore than
$220, 000, 000 and provide cenent to the Southern Galifornia narket for a
period of about 100 years. (Satenent of Reasons (SR at 1, 3.) Qeole
admts that it has not yet cormenced construction of the mne or the plant,

1/ If R 07483 has not been conforned to ALPMA BLMshoul d do so on renand.
See also 43 CF. R § 2801.4, which provides that RONgrants issued before
Ct. 21, 1976, are subject to Part 2800 "unl ess admini stration under this
part di mnishes or reduces any rights conferred by the grant or the statute
under which it was issued. "
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or conpl eted construction of the RONs, id. at 2, but asserts that it is
currently negotiating contracts to conmence the construction of the RONs
(Petition at 2), and has evidence it did not intend to abandon the RONSs.
(SR at 9.)

(oncedi ng that notice and an opportunity to cure the al |l eged
violation are required by 43 CF. R 8 2803.4, BLMasserts that the
notification requirenent is satisfied by its April 9, 1971, Decision
stating that R 07432 2/ woul d be cancel ed w t hout further notice if pr oof
of construction was not tinely filed, and by its Septenber 13, 1983, letter
advising Qeole that no further extension would be granted. BLMnotes that
there was no appeal fromthe 1971 Decision and no response to the 1983
letter. As to the presunption of abandonnent, BLMcounters that there is
"no evi dence of blading, construction or nai ntenance of any route
aut hori zed by the subject rights-of-way fromthe proposed plant site to the
mning claimarea.” (Answer at 4.) BLMfurther argues that while bl adi ng
nay have been perforned at the mnesite, it was solely to preserve the
mning clains under Federal and state law and that in any event, there has
been no use of the RONs since 1986. 1d. at 4-5. Indeed, BLM suggests
that over the years, Qeole actually has used a Gunty road to gai n access
toits mning clains. Id. at 4 According to BLM Qeol e has submtted
nothing to showthat the failure to use the RONs was due to factors beyond
its control .

Lastly, BLMnotes that there have been changes in public policy since
the i ssuance of the RONs. Mreover, BLMargues, portions of the RONs nay
cross the habitat of a threatened species and one RONcrosses a portion of
a wlderness area. (SRat 4, Answer to Petition for Say at 4.) These
latter points are nade in response to Qeol €' s assertion that the
designation of a wlderness area in (ctober 1994 is subject to Geole' s
valid existing rights.

The regul ations inpl enenting FLPMA |ike the 1966 regul ations to
whi ch the RONs were nade subject, 3/ specifically provide for notice and

2/ The case file does not contain a conpani on decision pertaining to

R 07483, but we assune that R07483 is in the sane posture as R 07432.

3/ The applicable regulation, 43 CF. R § 2234.2-3(b)(21) (1966), styled
Causes for ternmination of permittee' s rights, fornerly was codi fi ed as

43 CF. R § 115.176 (1963). Wien forner Chapter | of Title 43 of the
CF R was redesignated as Chapter I, 29 Fed. Reg. 4302 (Mar. 31, 1964),
the text of section 2234.2-3(b)(21)(ii) (1964), which specifically
pertained to termnation for default under the terns and conditions of the
RONgrant, was garbled in part. The garbled text was duplicated in
section 2234.2-3(b)(21)(ii) (1966) and carried forward for sone years. As
section 115.176(b), the regul ati on provided that:

"The authorized officer, in his discretion nay el ect to termnate any
permt or [RON issued under 88 115.154 to 115.179 [RON's for trammoads for
use in mning or quarrying, or cutting and manufacturing tinber pursuant
to the Act of Jan. 21, 1895, supral, if the permttee shall fail to conply
wth any of the provisions of such regul ations or nake default in the
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an opportunity to cure: 4/

(b) [T)he authorized officer may suspend or termnate a
right-of-way grant or tenporary use permt if he determnes that
the hol der has failed to conply wth applicable |ans or
regul ations, or any terns, conditions or stipulations of the
right-of-way grant or tenporary use permt or has abandoned the
ri ght - of - way.

(c) Failure of the holder of a right-of-way grant to use
the right-of-way for the purpose for which the authorization was
i ssued for any continuous five-year-period shall constitute a
presunption of abandonnent. The hol der may rebut the presunption
by proving that his failure to use the right-of-way was due to
circunstances not wthin the holder's control.

(d) Before suspending or termnating a right-of-way grant
pursuant to paragraph (b) of this section, the authorized of ficer
shal | give the holder witten notice that such actionis
contenpl ated and the grounds therefor and shal |l al |l ow the hol der
a reasonabl e opportunity to cure such nonconpl i ance.

43 CF.R § 2803. 4.

fn. 3 (conti nued)

perfornance or observation of any of the conditions of the permt, and
such failure or default shall continue for 60 days after service of witten
notice thereof by the authorized officer."

The regul ation al so required the authorized officer to specify the failure
or default involved, and to serve such notice personally or by registered
nail. 43 CFR 8§ 2234.2-3(b)(21)(iii) (1964); cf. 43 CF. R § 2812.8-
1(c).

Inaddition, 43 CF. R 8 2234.1-4(b) (1966) provided as fol | ows:

"Wse of right-of-way. (1) Proof of Gonstruction. A period of 5 years
fromthe date of the approval of the right-of-way is usually allowed for
construction unless a different period is provided by statute. * * *

(2) Nonconstruction, abandonnent or nonuse. Uhless ot herw se provided by
law rights-of-way are subject to cancellation by the authorized officer
for failure to construct wthin the period all owed and for abandonnent or
nonuse. "

4/ The 1966 regul ation did not enpl oy the phrase "opportunity to cure.”
The aut horized officer could not act to termnate a ROV however, unless
the failure or default continued for 60 days followng witten notice to
the grantee. Thus, wthin that 60 day period the grantee could cure his
failure or default, and this woul d noot the basis for termnating the
grant. In effect, the regul ation afforded an opportunity to cure
deficiencies in perfornance.
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In addition to notice and the opportunity to cure, the regul ation
provi des:

(e) Inthe case of aright-of-way grant that is under
its terns an easenent, the authorized of ficer shall give
witten notice to the hol der of the suspension or termnation and
shall refer the matter to the Gfice of Hearings and Appeal s for
a hearing before an Administrative Law Judge pursuant to 43 CGFR
part 4. |If the Admnistrative Law Judge determnes that grounds
for suspension or termnation exist and such action is justified,
the authori zed of ficer shall suspend or terminate the right-of-
way grant.

Id.

[1] In our view although the 1971 Decision in formprovi ded adequat e
noti ce of the proposed cancel l ation of the one RONand an opportunity to
cure the violation, BLMs subsequent actions in reapprai sing both the RONs
and collecting rentals vitiated whatever notice of cancellation it nay have
inparted. Furthernore, when the 1983 letter was issued, Geole still had
nore than 3 years to satisfy the conditions of the grant. At the end of
that period, had BLMthen decided to cancel the grant in 1986, anot her
noti ce woul d have been required to provi de the RONhol der an opportunity
tocure the alleged violation. As it is clear from43 CF.R § 2803.4
that BLMis required to provide witten notice of its intent to cancel
the RONs, we reverse the Decision in | BLA 97-455 because the required
notice was not provided to GQeole and renand the case file for further
action.

[2] V& note in passing that there is no entitlenent to a hearing
before BLMcan take action to cancel Geole's RONs. No hearing is
requi red unl ess the RONgrant "is under its terns an easenent.” 43 CF.R
§ 2803.4(e). The regulations in effect at the tine the RONs were granted
provided that "[p]ermts for rights-of-way for trammoads * * * do not
constitute easenents. * * * The permts are nerely non-excl usive |icenses
* ok k" A3 CFRR § 2234. 2- 3(a)(4) (1966). Accordingly, no hearing is
r equi red to cancel the RONs.

[3] BLMs decision to cancel Geole's RONs in part is apparently
premsed on its viewthat it had no authority to grant further extensions
after 1986. The Decision refers to the letter dated Septenber 13, 1983, in
whi ch reol e was advi sed that no extensions beyond the | ast approved date
would be allowed. Inthat |etter, BLMstated that it had no authority to
grant further extensions to file proof of construction on the RONs. 5/

S/ Athough the Departnent cannot extend the initia 5-year period for
construction on RONs issued under the Act of Mar. 3, 1891, Fred Mirkle,

6 | BLA 52 (1972), the RONs in the instant appeal were i ssued pursuant to
the Act of Jan. 21, 1895, supra, which placed no limtation on the tine in
vihi ch construction mist be conpl eted. V& have found no provision in FLPVA
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onsistent wth BLMs statenent that the RONVshoul d have been cancel ed in
1986 after the expiration of Geole s |ast extension, the Decision under
appeal determined that Geole was entitled to a refund of rental s paid
after 1986. Regardl ess of whether the RONs shoul d have been cancel ed

in 1987, BLMdid not do so and thus the RONs renained in effect. In

the absence of a showng that the rentals tendered after 1986 were "not
required or * * * in excess of the amount required by applicable law" BLM
has no authority to refund themunder 43 US C 8§ 1734(c) (1994).

Therefore, BLMs determnation that Geole is entitled to a refund of those
rental s is al so reversed.

[4] In support of its appeal, Appellant notes that the termof each
RONgrant is "indefinite." To the extent reol e nay be suggesting that
BLMnay i ndefinitely postpone the date when proof of conpl eted construction
nust be filed, such that Geole may al so defer initiating and conpl eting
the construction for which the RONs were granted, we note that for present
purposes, an "indefinite" termis nerely the opposite of a "fixed" term
It does not confer upon the RONgrantee the right to hold the interest in
the land in perpetuity wthout ever undertaki ng or achieving the purpose
for which the RONwas granted. That is, the RONnust be perfected by
realizing the purpose for which it was granted, absent which the RONis
properly subject to suspension, termnation, or both.

There are several points raised by the parties' argunents that deserve
brief cooment. The violation at hand is Appellant's failure to file proof
of construction wthin the specified period as extended and as speci fied
in the second termand condition of the two RONgrants. 1In the nore
typi cal case, where construction has occurred but the RONhol der has fail ed
to file the proof thereof wthin the required period, BLMprovi des an
opportunity to cure the violation by allowng the holder to file the
docunentary evi dence or proof of whatever construction has occurred. There
is no possibility of curing the violation, however, if Qeol e cannot
conpl ete the construction for which "proof” can be filed, and the
appl i cabl e regul ation affords the RONgrantee only a "reasonabl e
opportunity to cure such nonconpl i ance. "

[5] Qeole alleges a nunber of circunstances and reasons to justify
t he passage of decades w thout action, showthat a further extension is
warranted, and rebut the presunption of abandonnent. A though BLM nay
consi der these all egati ons and any evidence thereof it may require or
Geole may offer in wei ghing whether Geol e has rebutted the presunpti on,
such representations are not dispositive of whether Geole has filed the
requi red proof of construction or whether it woul d be able to do so, given

fn. 5 (conti nued)

or in Part 2800 that specifically pertains to extensions of tine in which
to conply wth terns and conditions, and no provisi on addressi hg extensi ons
of construction where construction activity has not even begun. Ve al so
found no statutory or regul atory prohibition agai nst granting extensi ons

of tine.
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a reasonabl e opportunity. By its own admission, it is inpossible for
CQeole to conply at this tine or in the imed ately foreseeabl e future.

V¢ are not aware of any principle or authority that holds that in providing
a "reasonabl " opportunity to cure the violation, BLMperforce is required
to take an action that woul d be tantanount to granting a further extension
of years in which construction can be conpl eted. 6/

Appel  ant has of fered a nunber of reasons why it has not utilized
the RONs, all principally economic in nature. A though we found no cases
precisely on point, this Board neverthel ess has shown its firmrel uctance
to hol d that adverse economic conditions constitute circunstances beyond
the control of the proponent of an extension so as to justify or require
the granting of such extension. See, e.g., Robert B. Arnold, 125 | BLA 158,
161-62 (1993) (extension of filing of final proof in desert |and entry);
Anerican Pozzolan Gorporation, 6 | BLA 344, 345 (1972) (contract for sale
of cinders); Nordic Veneers, Inc., 3 IBLA 86, 88 (1971) (tinber sale
contract); dark Ganyon Lunber Gonpany, 3 |BLA 247, 248 (1971) (tinber sale
contract). To hold that adverse economc conditions al one justify an
ext ensi on woul d create an obvi ous anonaly: the | onger econom c conditions
frustrated the purpose for which the RONs were granted, the | onger the
RONs woul d exist. That proposition nust be rejected, because these RON
grants were issued for a specific purpose, not as a pl ace-hol der by which
interests in land can be retai ned for specul ative purposes for decades in
anticipation of a change in econonmic conditions that may never naterialize.

The final natter to be addressed in | BLA 97-455 is the presunption of
abandonnent. See 43 US C § 1766 (1994); 43 CF. R § 2803.4(c). Geole
argues that it did not and does not intend to abandon its RONgrants, as
denonstrated by its physical mai ntenance of the RONareas and its tinely
paynent of the annual rental, and various activities over the years
designed to realize the mning and cenent production operations. No
evidence that Geole is currently negotiating contracts to commence
construction, as it alleges (Petition for Say at 2), is included in the
record in | BLA 97-455, and none has been submtted to this Board by
Appel lant. As discussed, BLMargues that no physical nai ntenance has
occurred, that this is confirned by ground and aerial exan nations
contained in the record, that any blading that may have been perforned in
fact was for the purpose of nmaintaining Geole' s unpatented mning clains,
and that there has been no action to use the RONs since 1986. Phot ogr aphs
of the RONs have been submtted by BLM and these do not show any
recogni zabl e evi dence of nai nt enance or construction activity.

6/ It should be noted that BLMhas invited Qeole to apply for new RONs
pursuant to FLPVMA when it is actually ready to comnmence construction and
devel oprment. (Sept. 13, 1983, Letter to E Leroy Tolles fromSharon N
Landis.) S nce the RONs here at issue are nonexcl usive, we percei ve

no undue di sadvantage to Greole in applying for new RONgrants if on
renand BLM deci des to pursue termnation, wth due regard for procedural
requi renent s.
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[6) Qeole s intentions are not dispositive of the matter. Assumng
BLM continues to rely on abandonnent as an additional basis for termnating
the RONs, the issues under 43 CF. R § 2803.4(c) are whether Appel | ant has
failed to use the RONfor the purpose for which it was granted, and if so,
whet her that failure has continued for a period of 5 years and was due to
ci rcunstances beyond its control. To resol ve these issues requires
evi dence of the nature and extent of Qeole s actual use neasured in |ight
of the avernents set forth in PFine Tree's RONapplications fromwhi ch the
terns of the RONgrants were fashi oned, not evidence of Qeol e s general
intent and wllingness to eventual |y conduct a mning operation and build a
cenent plant when economc conditions are favorable, or its nore specific
intent to retain the RONs until that day. See Theron E Goon, 129 | BLA 30
(1994).

The renai ning appeal , | BLA 98-61, concerns the BBMSate Drector's
Deci si on dated Septenber 24, 1997, requiring nodification of Geole' s PAQ
whi ch was approved in 1981, as it pertains to Appellant's Carrizo mning
clains wthin the Qyote Muntai ns WIderness Acea. 7/ dting the
provisions of 43 CF. R 8§ 3809.1-7, the Decision stated that "[t]he
nodi fi cati on was request ed because operations whi ch have not yet been
initiated woul d now cause unnecessary or undue degradation to public land.”
The Sate Orector enunerated the fol |l ow ng reasons why a nodification was
necessary: (1) apart fromroad and cl ai mnai nt enance, there has been no
mning activity on the Garrizo clains since 1981; (2) as provided by
43 CF.R 8§ 3809, Qeoleis required to submt a detailed reclanation plan,
wth reclamation costs certified by a registered professional engi neer, and
a bond covering recl anati on costs; (3) for those clains wthin the Qoyote
Mbunt ai ns W1 derness Area, Qeole is required to submt a PAD nodification
show ng how access is to be obtained and mining is to be conduct ed,
followng which BLMw || "conduct a validity examnation to deternine
whet her Qreol e Gorporation has valid existing rights to proceed wth
activities as proposed’ in the nodified plan; and (4) the proposed
nodi fi cati on woul d furni sh the basis for devel opi ng reasonabl e stipul ati ons
designed to protect the public lands and its resources. (Sept. 24, 1997,
Decision at 1-2.)

Noting that Qeol e had been advi sed of these requirenents in an
April 15, 1997, letter fromthe H Centro Resource Area dfice, and that
G eol e had been given 30 days in which to conply, the Sate Drector
request ed submission of the requested information to the B Gentro Ofice
w thin 30 days.

7/ The Decision did not specifically identify the clains by clam

nunber or BLMserial nunber. By our count, there are a total of 57 Carrizo
clains, and these are located in secs. 22, 23, 25, 26, 27, 34, 35, and 36,
T 15S, R 9 E, San Bernardino Mridian, Gdlifornia. The clains are
wthinthe Gllifornia Desert (Gonservation Area (D), of which the Qoyote
Mbunt ai ns Wl derness Avea is a part. Galifornia Desert Protection Act of
1994, Pub. L. No. 103-433, Title |, sec. 102(16), 108 Sat. 4474 (Cct. 31,
1994); 16 US C § 1132 (1994).
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The Deci sion expressly advised Geol e that:

Uhtil a plan nodification is approved, your current plan of
operationis limted to the current |level of activities conducted
on the property, which appears to be limted to nai ntenance of
mni ng cl ai mnonunents, non-surface di sturbi ng geol ogi c,

geophysi cal , or geochemical work authorized and filed in
accordance wth the Act of Septenber 2, 1958 (30 USC 28-1, 28-2),
and nai nt enance of existing roads outside w | derness areas that
do not disturb newground. This road and cl ai mnai nt enance
cannot exceed the level of activity of your past operations
(e.g., grading wthin the existing area of disturbance). Any
activity associated wth w dening of existing roads, or creating
new roads, wll have to be approved by the BLMunder a pl an

nodi fi cati on.

(Decision at 2.) Qeole did not submt the required information, and
instead filed its Notice of Appeal on Cctober 29, 1997.

Inits SR Qeol e advances a nunier of argunents in support of

its basic contention that BLMcannot now require nodification of its

duly approved PO Qeole argues that BLMhas failed to specifically
identify the activities that woul d cause undue or unnecessary degradati on.

It argues further that the Sate Drector's determnation that the 1981
stipulations do not adequately protect public |ands and resources is
inconsistent with the Area Manager' s concl usion to the contrary.
According to Appellant, this denonstrates that the Sate Director

whol Iy fail[ed] to state facts showng that the H Gentro BLM
acted contrary to its authority in 1981 in approving CGREQLE s
PoQ Absent an anal ysis of such nal feasance by the H Centro
BLM the Decision is inconplete and GREQLE i s deprived of its
due process rights to present facts and argunent to show t hat
the Decision is incorrect and invalid.

(SR at 9-10.)

Appel  ant next argues that its failure to engage in any actual mni ng
activity under the approved PODis not an appropriate basis for requiring
anodification of the PO In particular, Geole argues that it has a
50-year period in which to coomence mining activity, because Qeol e s

Mning and Recl anation A an approved by Inperia Gounty, and
reviewed by the BLMin 1981 and nmade a part of its PoO approval
file, provides that the life of the operations at its approved
Galifornia portland cenent mine woul d be 50 years. Thus, it
follows that the BLMconsidered that GREQLE s PoO woul d cover the
sane 50 year life, and the BLMcannot now assert that CGREQLE s
operations are restricted to a shorter tine period, or that the
failure of the operator to commence operations has viol ated the
terns of its approval .

(SR at 10.)
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Qeole also contends that its PODis "a contract wth the gover nnent
to devel op, during a 50-year period, a portion of public lands to produce a
val uable comodity.” (SORat 10.) As Geole has not sought a nodification
or initiated any operations that conflict wth the approved POQ Geol e
argues, "BLMs attenpt to unilaterally alter that contract” is not
supported. (SR at 10.) It is further argued that because BLMwas aware
of the wlderness study designation when it approved the POQ that
desi gnation cannot now provide a basis for requiring a nodi fication. (SR
at 11.) Mre particularly, Appellant argues that the subsequent
desi gnation of the Goyote Mwuntai ns WI derness Area is not a proper ground
for requiring a nodification because it was not an "unforseen circunstance"
wthin the neaning of 43 CF.R 8§ 3809.1-7(c)(2)(ii).

Qeol e s concluding argunent is that the Decision is flawed because
it fails toidentify reasonabl e neans of ninimzing surface di sturbances
as required by 43 CF.R 8§ 3809.1-7(c)(iii). According to Appellant, BLMs
true intentionis "to require CGREQLE to submt a conpl etely revised pl an
of operations and discard the existing, approved PoQ In fact, just such
a statenent was nade directly to representatives of GREQLE by the BLM
B Centro office personnel." (SR at 13-14.)

Inits Answer, BLMidentifies the statutory and regul atory changes
since 1981 that affect Appellant's mning clains, and explains its
reasoning for requiring a plan nodification. It is noted that when the
Qoyot e Mbunt ai ns were designated as a Wl derness Sudy Area (VBY), Geole' s
pat ented and unpatented clai ns were excluded fromthe VA In
designating the VA as a part of the National WIderness Preservation
System however, (ongress changed the boundaries of the VA and, as a
result, some of Qeole' s unpatented mning clains are nowwthin the
W | derness area, thus subjecting themto the regul ati ons that govern
nanagenent of wlderness areas. As BLMnotes, the regul ati ons that
i npl enent the WIderness Act of 1964, 16 US C 88 1131-1136 (1994),
enunerate a nunber of activities that are prohibited i n wlderness areas,
subject to valid existing rights. These include construction of tenporary
and per manent roads, use of notorized equi pnent and vehi cl es, commerci al
enterprises, structures and installations, and dwellings. 43 CF. R 8§
8560. 1- 2.

BLMfurther argues that 43 CF. R 88 8560. 4-3(b), 8560.4-3(c), and
8560.4-6(j) require Geole to submt "a detailed accounting of where, when,
and how G eole wll conduct mining operations wthin the wlderness area,
and a detailed nap wth a description of all routes Geol e proposes to use
through the wlderness area.” (Answer at 3.) Wen this information has
been supplied in the formof a proposed plan nodification, BLMw || exam ne
the unpatented mining clains to determne whether they are valid. (Answer
at 3.)

BLMfurther buttresses its request for a plan nodification by citing
43 CF.R § 3809.1-9, which requires a financial guarantee sufficient to

cover 100 percent of the estimated cost of reclanati on and specifies how
the cost estimate is to be devel oped and approved. Noting that Geol e
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posted its bond for $35,000 just nonths before the new bondi ng regul ati ons
becane effective, BLMstates that it nust now deternmne whet her the bond
anount is adequate. (Answer at 4.)

Fnally, BLMstates that section 5 of the 1981 PQD addresses
prevention of undue degradation and recl anati on neasures, but characterizes
the content as nothing nore than a "general overvi ew of reclanation
neasures Qeole wll inplenent during mning operations,” rather than a
"detail ed accounting of surface di sturbance and recl amati on neasures in the
area of operation.”" Referring toits April 15, 1997, letter, BLM
reiterates that the 1981 PAD "did not adequatel y address issues associ at ed
wth reclamation of mne devel opnent activity (devel opnent and definition
drilling, mning, processing, and ancillary facilities) on public |ands,"
or the "current standards for reclamation in Galifornia* * * [, or] the
regul atory assessnents of the cost of all liabilities through a registered
engineer's certification." (Answer at 4.) BLMfurther states that the
"current standards for reclanation" are set forth in BLMMunual Handbook H
3042-1, the Solid Mneral s Recl amati on Handbook, and notes that these
standards were published on February 2, 1992, and thus were not avail abl e
in 1981 (Answer at 4.)

V& begin by noting that it is undisputed that initially none of
Qeole' s Garrizo clains, virtually all of which were pre-FLPMVA | ocati ons,
were included wthin the boundari es of the Qoyote Mbuntai ns VA or that
ongress thereafter re-drew the boundaries upon designating it a
WI derness Area and thereby included a nunber of the Carrizo clains, as
wel | as access to sone of the clains. Inclusion in the wlderness area
t heref ore subj ected such clains to the provisions of the WIderness Act of
1964, 16 US C 88 1131-1136 (1994), and its inpl enenting regul ati ons
at 43 CF. R Part 8560. Those regul ations provide, anong other things,
that "[n]Jo mning operations shall be conducted on Bureau-adm ni st ered
W | derness areas wthout an approved pl an of operations where required
by subpart 3809 of this chapter." 43 CF.R § 8560.4-6(b).

It is also undisputed that Qeole s clains are wthin the (DCA a
desi gnat ed nmanagenent area establ i shed by section 601 of FLPVA 43 US C
§ 1781 (1994), and that, subject to valid existing rights, it is to be
nanaged to "protect the scenic, scientific, and environnental val ues of
the public lands of the [(DCA agai nst undue inpai rnent, and to assure
against pollution of the streans and waters wthin the [(DCA." 43 USC
§ 1781(f) (1994). Thus, wthout question, a PADis required, because any
operation (excluding casual use) in a designated wlderness or in the (DCA
requires an approved PO 43 CF. R § 3809.1-4(b)(1) and (4).

In addition, all mning claimants are obligated to conply wth
reasonabl e stipul ations established by the authorized of fi cer designed to
protect resources in accordance wth the general purposes of naintaini ng
the w | derness uninpaired for future use and enjoynent as w | derness and
preserving its wlderness character, consistent wth the use of the | ands
for mneral exploration and devel opnent. 43 CF.R § 8560.4-6(e). This
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includes stipulations that control the utilities, nechanized transport and
equi prent, and facilities necessary to mning and processi ng operations.
| d.

The sane regul ation clearly establishes BLMs authority and di scretion
to "require the posting of a cash or surety bond or other guarantee in such
anount as the authorized officer determnes to be sufficient to defray the
costs of reclamation.” 43 CF. R § 8560.4-6(g). Mreover, the regul ation
provides that in devel oping and operating their clains, "cla nants shall,
to [the] extent practicable as determned by the authorized of ficer and
consistent wth the use of lands for mneral devel opnent, prevent erosion,
deterioration of the |ands, inpairnent of their wlderness character,
and the obstruction, pollution, or siltation of the streans, |akes and
springs.” 43 CF. R 8 8560.4-6(h) (enphasis supplied). As the enphasized
| anguage shows, the determination of what is practicabl e and consi stent
w th the conpeting objectives of mneral devel opnent and preserving
W | derness and the resources of the public lands ultinately rests
excl usively wth the authorized officer.

The regul ation al so states the followng wth respect to approval of
pl ans of operati on:

(j) Were there exists no current approved m neral
exam nation report concluding that unpatented mning clains are
valid, prior to approving plans of operation or allow ng
previousl y approved operations to conti nue on unpatented mning
clains after the date on which the lands were w thdraan from
appropriation under the mning | ans, the authorized officer shall
cause a mneral examnation of the unpatented mning claimto be
conducted by a Bureau of Land Managenent mineral examner to
determne whether or not the claimwas valid prior to the
wthdrawal and remains valid. |f the approved m neral
exam nation report concludes that the clai mlacks a di scovery of
a val uabl e mneral deposit, or is invalid for any other reason,
the authorized of ficer shall either deny the plan of operation
or, in the case of an existing approved operation, issue a notice
ordering the cessation of operations and shall pronptly initiate
contest proceedings to determne the status of the claim
concl usivel y. However, neither the adverse concl usions of an
approved mneral examination report nor the pendency of contest
proceedi ngs shall constitute grounds to disallowa plan of
operations to the extent the pl an proposes operations that wl |
cause only insignificant surface disturbance and are for the
purpose of : (1) Taking sanples or gathering other evidence of
clamvalidity * * * or (2) performng the m ni numnecessary
annual assessnent work.

43 CF.R § 8560.4-6(j) (enphasis supplied).
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[7] As the foregoing review denonstrates, BLMhas the authority
torequire a P@Dthat fully conplies wth the provisions of 43 CF. R
§ 8560.4-6 for clains in a designated w | derness area, and the aut hori zed
officer is expected to exercise his or her judgnent and di scretion in
determini ng the adequacy of a plan, the anount of a reclamation bond or
other guarantee, and in formulating protective stipulations. It is equally
clear that BLMis required to conduct a mineral examnation before it can
approve a POD or allow operations to continue on unpatented clains in a
W | derness area pursuant to an approved POQ Mreover, fromthe
perspective of the interests protected by 43 CF. R Parts 3809 and 8560, it
isirrelevant that Greole has not initiated mning operations pursuant to
the 1981 POO The issue is whether the plan as approved fully conplies
wth current statutory and regul atory requirenents so that Greol e coul d
| awf ul | y cormence operations. A though GQeol e adverts toits valid
existing rights as further ground for insisting that BLMcannot require
aplan nodification, it remains to be seen whether the unpatented Garri zo
clains wthin the Qoyote Muntai ns WI derness Area supported di scoveries
as of ctober 21, 1976, and if so, whether they continue to be valid. .
R chard C Behnke, 122 |BLA 131, 139-40 (1993), quoting 43 CF. R § 3802.0-
5(K) .

In addition to the requirenents inposed by the WI derness Act, supra,
BLMcorrectly argues that the clains here at issue are subject to the
regul ati ons pertaining to surface managenent set forth at 43 CF. R
Part 3809. As discussed above, clains wthin the designated w | derness
area are subject to the provisions of Part 3809 pursuant to 43 CF. R
§ 8560.4-6(b). Part 3809 general |y governs plans of operations, including
nodi fi cation thereof and bondi ng requirenents. A version of Part 3809 was
ineffect when GQeol e s PODwas approved in 1981. As BLMstates, however,
43 CF. R Part 3809 was anended, effective March 31, 1997. 62 Fed. Reg.
9093 (Feb. 28, 1997). New 8§ 3809.1-9, H nancial guarantees, provides that
no operator can initiate or conduct operations wthout first providing a
certification, prepared by a registered professional engineer, that
reclamation activity is secured by a financial guarantee sufficient to
cover 100 percent of the estimate of costs of reclamation, and these are to
be cal cul ated, whether operations are conducted pursuant to a notice or a
POQ "as if third party contractors were performng the recl amation,”

43 CF.R 8§ 3809.1-9(c) and (h), or on the basis of certain amounts per
acre or fraction thereof of disturbance. 43 CF. R 88 3809.1-9(d)(4)
(notices) and 3809.1-9(h) (PAD.

h May 13, 1998, in Northwest Mning Association v. Babbitt, Qv.
No. 97-1013 (JLG, the US Dstrict Gourt for the Dstrict of Gl unbia
i ssued an order that, anmong other things, remanded the final rule to
the Departnent for promul gation in accordance wth the Regul at ory
Hexibility Act, 5 US C 88 601-612 (1994). 8/ Despite the present

8/ Specifically, the court invalidated the definitions of "small entity"
and "snall mner" used by the Departnent to certify that the final rule did
not significantly inpact snall entities, holding that the Departnent |acked
discretion to adopt a definition other than the one utilized by the Sl |
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status of the newversion of 43 CF.R § 3809.1-9, BLMstill has anpl e
authority to determne whether to require a bond or other financial
guarantee and to determne the anount thereof. As the Dstrict Gourt noted
inreecting the Departnent's argunents in support of continued
enforcenent during the remand, |arge open-pit nmnes are al ready subject to
discretionary bond requirenents as plan | evel operations, and "to protect
the environnent agai nst the nost potential |y dangerous mning operations,
the BLMneed only exercise its existing powers.” (Mnorandumand Q der of
My 13, 1998, at 13-14.) See also 43 CF R 88 3809. 1-9 and 8560. 4-6(Q) .
Accordingly, we find that it is well wthin BLMs discretion to review
Qeole' s bond inlight of the requested plan nodification and, if
appropriate, to require an additional bond anount sufficient to cover the
reclamation costs that may be reveal ed or suggested by a detail ed POQ

Wth respect to applicable reclamation standards, BLMrefers to its
Manual Handbook H 3042-1, whi ch was published nore than 10 years after
Qeol e s PAODwas approved. The record contains a PODthat apparently is
a summary of the mning and reclamation plan submtted to Inperia County.

It is obvious fromeven a cursory reviewthat the PGD does not contain the
detail fromwhich it coul d be concl uded that the proposed reclanation wll
satisfy those standards. Section 5 of Appellant's POQ styled PREVENTI ON
OF UNDLE DEGRADATI ON AND RECLAIVATI ON MEASLRES, conpri ses the fol | ow ng:

The reclamation wll consist of an attenpt to nake the area
after quarrying is conpl eted conpatible in use to the surroundi ng
area. (onsidering the rugged character of the | andscape t hat
exists inthe area, that task is not expected to be a difficult
one.

* * * Qeole intends to take several neasures to return the area
toaconditionthat wll be conpatible in appearance and
potential uses * * *,

(a) The terraces wll be drilled and bl asted near each face
insuch a manner that wll destroy the rectangul ar character of
the [quarry] terraces.

(b) Rubble left by blasting of faces wll be left at the
toe of each face in order to present a nore natural appearance.

(c) Spoils and quarrying waste wll be place in | owlying
areas and in any other areas that woul d soften nan-nmade contours
to nore natural ones.

fn. 8 (conti nued)

Busi ness Administration and the Sval |l Business Act, 15 US C § 632 (1994),
and inpl enenting regulations at 13 CF. R § 121.201. In addition, the
court concl uded that continued enforcenent of the rule while on renand

was not in the public interest.
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(d) Al slopes wll be left inaconditionthat is as safe
as the pre-quarrying conditions.

(e) Buildings, nmachinery and equipnent, utilities, and
ot her above ground installations wll be renoved.

(f) Overburden remaining (if any) will be placed in | ow
l'ying places consistent wth the areas were soils nay be found in
surroundi ng un-quarried areas.

As areas of the quarry becone of no further use to Qeol e,
the work required to conply wth the preceding steps wll be
conpl eted as soon after quarrying has ceased as is practical and
bef or e abandonnent occurs.

(1981 approved PD at 2.)

[8] In the absence of specific information or references relating to
revegetation (e.g., amount and quality of topsoil to be saved, alternatives
to spreading topsoil, storage | ocation and duration of storage); drai nage
and hydrol ogy (e.g., erosion prevention and control, subsurface drai nage
systens, water diversions); surface and ground water nanagenent; renoval
of surface inprovenents; safety neasures; and cl osure of surface openi ngs,
for exanple, we have no difficulty in sustaining the Sate Drector's
concl usion that the approved POD nerely states a "general overview of
reclamation neasures,” and that it does not contain "[i]nfornation
sufficient to describe or identify the type of operations proposed, how
they wll be conducted and the period during which the proposed activity
wll take place," or the "[njeasures to be taken to prevent unnecessary or
undue degradation and neasures to reclai mdisturbed areas * * * including
the standards listed in 8 3809.1-3(d)." 43 CF.R 8§ 3809.1-5(c)(4), (5).

Notw t hstandi ng the absence of detail necessary to ensure Appel | ant
w il adequately reclaimthe area, Qeole argues that BLMfailed to identify
"whi ch particul ar conponent of CGREQLE s pl anned operations wll result in
di sturbances of a significant |evel to cause unnecessary or undue
degradation” (SCRat 8), and that it therefore failed to articulate the
reasons for recoomending a plan nodification. (SRat 6-7.) Appellant
takes the position that a Sate Orector cannot take action on a
recommended pl an nodi fication unl ess he expressly finds (1) that the
aut hori zed of ficer took all reasonabl e neasures to ensure operations woul d
not cause unnecessary or undue degradation at the tine the PODwas
approved; (2) that the disturbance from approved operations or from
unf or seen circunstances is or may becone so significant that a nodification
is "essential" to preventing unnecessary or undue degradation; and (3) that
t he di sturbance can be mini mzed using reasonabl e neans. See 43 CF R
§ 3809.1-7(c)(2). Having failed to nake these explicit fi ndings, Qeol e
contends that the Decision cannot be uphel d.
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In urging this construction of the regulation, Qeol e ignores the
fact that the regulation is drafted in contenpl ation of an active mning
operation: "At any tine during operations under an approved plan, the
operator * * * may nodify the plan or the authorized of fi cer nay request
the operator to do so.” 43 CF R § 3809.1-7(a) (enphasis supplied). Han
nodi fications are required only for significant changes in on-goi ng
operations, 9/ and the regul ation obviously is structured to ensure that a
plan nodi fication is required only where significant change i s invol ved,
that the nodification is adequatel y supported by the facts, and that it can
be reviewed before inpl enentation is required.

Qeole admts it has no active mning operation to which
section 3809.1-7 could apply. |ndeed, because there are no mning
operations, Qeole' s situation factually is nore closely akin to that of
the initial approval of a POO However, even in the case of BLMs
rejection of an initia P3D because the proposed operations wll result in
unnecessary or undue degradation of lands wthin the CDCA this Board has
hel d that the questions on review are whet her the deci sion was reasonabl e
and whether it is supported by the record. Eic L. Price, 116 I BLA 210
(1990). V¥ recogni ze that a plan was duly approved, but we are unw | ling
to adopt Appellant's theory of how the regul ati on shoul d govern this case.
The virtual inpossibility of making explicit factual findi ngs where mni ng
operations have never been initiated and where the approved plan is 17
years ol d and has never been updated shoul d not, in our opinion, provide
support for Greole' s assertion that no plan nodification therefore can be
justified or required. Accordingly, the argunent is rejected.

[9] W hold that 43 CF. R § 3809.1-7 does not establish rigid
limtations on the exercise of the Sate Drector's discretion in acting on
the recommendation to require a plan nodification. 1 the contrary, in a
case such as the one before us, we viewthemas only general ly identifying
the kinds of questions that shoul d be answerabl e by an adequat e PQD rat her
than nandating the explicit factual findings urged by Geole. The key to
the regulation lies in the considerable flexibility and discretion afforded
by 43 CF. R 8 3809.1-7(c)(2)(ii) —t is sufficient that the Sate Drector
i s persuaded that the disturbance froma mning clai nant's operations nay
becone of such significance that a nodification is necessary, and i n such
circunstances it is irrelevant whether the actual or potential disturbance
results fromactivities conducted pursuant to an approved PAD or froman
unf or eseen ci r cunst ance.

VW reiterate that we do not agree that in the circunstances of this
appeal the regulation requires BLMto explicitly identify the specific
activities or activity conponents that would result in undue or
unnecessary degradation or to attenpt to articulate a threshol d | evel of
di st urbance where mini ng operati ons have never been initiated. Indeed, to

9/ 45 Fed. Reg. 78902, 78907 (Nov. 26, 1980).
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do so woul d require BLMto assune or nake i nnunerabl e mini ng and
operational decisions that belong to the mning clainant in the first
instance. Thus, it is the clainant or operator who properly is required to
submt a "detailed accounting" of howit intends to conduct actual
operations, in the formof a proposed pl an nodification which BLMcan
review and upon which it can act, and it is well wthin BLMs authority to
require such detail, especially where there is a lack of actual data or
experi ence because there are no actual mining operations. See Ray
Rothbard, 137 | BLA 159, 162 (1996).

V¢ al so do not agree wth Appel |l ant' s perception of the procedure
underlying the Sate Drector's Decision. There has been no al |l egati on,
no show ng and no evi dence suggesting that in approving the PQDin 1981 the
authori zed officer failed to take reasonabl e neasures to ensure Qeol €' s
operations woul d not cause undue or unnecessary degradation, 10/ and
consequent |y we see no reason to hold that the absence of an express
finding that there was no such failure in 1981 vitiates the Decision here
at issue or the procedure leading to it. Based upon its belief that an
affirmative finding on this point is required by 43 CF. R § 3809.1-7(c),
as discussed, Appel |l ant makes nuch of what it perceives as a "di screpancy”
bet ween the Area Manager's opi nion in support of his reconmendation to
require a plan nodification (Apr. 15, 1997, letter fromthe Area Manager to
Qeole, at 2) and the Sate Drector's opinion that the 1981 stipul ations
were inadequate to protect the public lands. (Decision at 2.)

V& do not share Qeole s interpretation of the two statenents,
however. The Area Manager stated his belief that the "l evel of
environnental review' provided an adequate basis for the original
conclusion in 1981 that the proposed PAD woul d not cause undue or
unnecessary degradation, while the Sate Drector was of the opinion that
the stipulations did not adequately protect the public |lands and resour ces.

Ve find no discrepancy, however, because the Area Manager al so expl ai ned
that "site specific activity that was addressed i n the 1980- 1981 pl ans
[sic] of operation, but [sic] not detailed enough to neet current review
standards.” (BLMletter to GQeole dated Apr. 15, 1997, at 2.) Smlarly,
there is a larger context for the Sate Drector's statenent, which we
guote in full:

4. A the tine of the original approval in 1981, the
stipulations did not adequately protect public land and
resources. A nodification is nowneeded to fully address the
inplications from* * * naj or surface mining operations so that
reasonabl e stipul ations nay be applied to protect public |and and
resources, and assure that operations do not [cause] unnecessary
or undue degradat i on.

(Decision at 2.) The Sate Drector's conclusion, taken in context, is
sufficiently consistent wth the opi nion expressed by the Area Manager,

10/ Bven if Qeole s characterization was a fair one, it would hardy
support a charge of "nal feasance” based on the record in this case.
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and even if the point is arguable, it is nonetheless wthin the Sate
Drector's prerogative to take a different viewof the record and the

i ssues in deciding to accept and act upon the authorized officer's
recommendation to require a plan nodification. Mreover, BLMs authority
entails not only acting to avert unnecessary or undue degradation before
it occurs, but also acting to abate it if it devel ops after a planis
approved. Red Thunder, Inc., 129 IBLA 219, 236-37, 239 (1994).

The renai ning argunents to be addressed are based on the percei ved
applicability of the lawof contracts to a POQ Appellant first argues
that the POD contains neither a termnation date nor a date by which
mni ng operations shall begin, and since Geole's mning and recl anati on
pl an, which was approved by Inperial Gounty (Galifornia) in 1981 after
BLMs review and reportedly specifies a 50-year |life of mne operations,
Qeole argues that "it follows that the BLMconsi dered that CGREQLE s PoO
woul d cover the sane 50 year |ife, and the BLMcannot now assert that
CREQLE s operations are restricted to a shorter tine period, or that the
failure of the operator to commence operations has violated the terns of
its approval [of the POO." (SRat 10.)

Appel lant continues its argunent wth the related contention that the
approved PAD constitutes a "contract wth the governnent to devel op,
during a 50 year period, a portion of the public lands to produce a
val uabl e conmodity, " which BLMcannot "unilaterally alter.” BEroneously
assuming that a PODis an enforceabl e contract, Qeol e reasons that since
it has not requested a nodification and has not commenced any operati ons
that conflict wth the operations described in the approved POQ the |evel
of inpacts has not changed, and therefore there is no factual basis for
requiring a nodification.

[10] Appellant's assertions are wthout nerit. Hrst, there can be
no genui ne question that a PAD | acks the basic el enents of offer, a
neeting of the mnds, consideration, acceptance and proper execution that
are essential to the formation of an enforceabl e contract. Second,
Qeole s position ignores the fundanental questions of whether the approved
PAD conplies wth current law and if it does not, whether there is any
| egal basis for exenpting Appellant's operations fromconplying wth such
requirenents. Third, approval of a PGD does not create a vested right to
conduct mining and recl anation operations pursuant to the plan as approved,
wthout regard to applicable statutory and regul atory requirenents. 11/
Nor does the act of approval constitute a surrender of BLMs duty to nmanage
the public lands and resources in accordance wth the requirenents of |aw
as they are established by Gongress fromtine to tine. To the contrary,
a PDgenerally is nothing nore than a description of how an operat or
proposes to conduct various activities on the public |and.

11/ Ve note that failure to conply wth applicabl e | aw constitutes
unnecessary or undue degradation. 43 CF.R 8 3809.0-5(k). See 43 CEF. R
§ 3809.2-2 for a partial list of the Federal and state | ans af f ect ed.
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Despite its argunents, Qreol e does not dispute the applicability
of the statutes supporting the provisions of 43 CF. R Part 3809, see
43 CF.R §3809.0-3, and it has not cited any provision to showthat it
is exenpt fromsuch statutory and regul atory authority. Qeole simlarly
does not seriously dispute that there have been changes in the | aw and
i npl enenting regul ations in the al nost two decades since the PGOD was
approved. Instead, Qeole argues a procedural and substantive
construction of 43 CF. R 8§ 3809.1-7, which, if sustained, woul d be
tantanount to an exenption. V¢ do not take such a nechani cal view of
regul atory requirenents in the circunstances here presented, and we
concl ude that BLMhas anpl y denonstrated that it was appropriate to require
a plan nodification. V¢ hold that BLMhas properly inforned the operat or
of the necessity for a plan nodification and adequately fulfilled its
obligation to explain the reasons for doi ng so.

To the extent not expressly addressed herein, other argunents rai sed
by Appel | ant have been consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R 8 4.1, the interi mstay
in IBLA 97-455 is dissol ved and the Decision reversed, the Decision in
IBLA 98-61 is affirned, and the case files are renanded to BLMfor further
action in accordance wth the opi nion expressed herein.

T Britt Price
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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